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COMMENTS OF THE COUNTY OF FAIRFAX, VIRGINIA
The County of Fairfax, Virginia (“Fairfax’) welcomes the opportunity to participate in
this proceeding that will impact the future deploymént of the National Public Safety Broadband
Network (“NPSBN”) when that deployment involves a State opting-out and takes on the |
~ responsibilities for its own radio access network (“RAN™) deployment rather than having its
RAN built by the First Responder Network Authority (“FirstNet”). Fairfax submits these
comments and welcomes the opportunity to respond to the Federal Communications

Commission’s (“FCC/Commission) Notice for Proposed Rulemaking (“Notice™).!

1 Procedures for Commission Review of State Opt-Out Requests From the FirstNet Radio Access Network, Proposed Rule, Fed.
Reg. Vol. 81, No. 183, p. 64825 (Sept. 21, 2016)(“Notice™).




The Notice seeks comment on the FCC’s proposed rules “for administering the
Commission’s role in the State-Opt-Out process from the FirstNet RAN as provided under

section 6302 the Middle Class Tax Relief and Job Creation Act of 2012 (“Act”).?

Background

Fairfax County is the largest jurisdiction by population in the Commonwealth of
Virginia, with 1,125,385 citizens living within its 406 square miles. In this footprint, puglic
safety services are provided by 5 local law enforcement. agencies, the Fairfax County Fire
Department and numerous state and federal agencies. Fairfax is an integral partner in the
National Capital Region with 19 other local jurisdictions across two states and the District of
Columbia for interoperable communications which is a high priority, particularly supporting
Homeland Security, intelligence, incident response and recovery across over fifteen emergency
response functions. The NCR has made exceptional headway in both operational and technical
aspects of interoperable communications and data sharing over the past ten years in a successful
environment of governance, collaboration and technical implementation. Interoperable
communications which is critical. Secure broadband wireless dedicated for public safety
functions remains the missing platform, while use of wireless devices is exponentially

expanding.

We are committed to the public safety community in Fairfax to have dependable, reliable,
and effective communications that is critical to our first responders. The three fundamental
drivers that justify the NPSBN are: to improve data throughput, to provide network availability,

and to improve network reliability. Underlying these drivers for a broadband network is that the

2 4. Middle Class Tax Relief and Job Creation Act of 2012, Public Law 112-96, 126 Stat. 156 (2012) (Act).




network must be cost effective, so that it can be shared by first responders, public services,
transportation, infrastructure providers and other critical agencies, thus the intersection of a
private broadband wireless network that is flexible and offers alternative paths to implementation

is essential and fundamental.

Fairfax has been in constant collaboration with the Commonwealth of Virginia in its
planning for its PSBN, and Fairfax representatives have been appointed to a delegation in |
support of the state in its consuitations and outreach with FirstNet. Thus, our comments on rules
that a “qualified state may enter into a spectrum capacity lease with the First Responder Network
Authorify (“FirstNet”) and receive a grant to construct its own statewide RAN should it opt to do

so as permitted under the Act.”

L The Commission’s Role in the State Opt-Out Process

We agree that pursuant to the Act, upon completion of the FirstNet request for proposal
(“RFP”) for construction, operation, maintenance, and improvement of the NPSBN, FirstNet
must provide the Governor of each state a Plan to build-out the NPSBN within their State. Then,
“[n]ot later than 90 days after the date on which the Governor of a State receives notice . . . the
Governor shall choose whether to participate in the deployment of the nationwide, interoperable
broadband network as proposed by [FirstNet,] or conduct its own deployment of a radio access
network in such State.”

We also agreé with the Commission’s tentative conclusion “that states electing to opt-out
of the NPSBN must file a notification with the Commission no later than 90 days after the date
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they receive electronic notice from FirstNet as provided in Section 6302(e)(2),”* with a caveat

347U.8.C. §1442(e)(2).
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that if FirstNet makes any changes to the State Plan during the 90 day period that the 90 day
window resets at the FCC, FirstNet and NTIA.

Fairfax agrees with the FCC’s proposal that would require a State’s certified opt-out
notice be delivered to the FCC, FirstNet, and NTIA. The official opt-out response should be
securely tendered by the Governor or the State Point of Contact (“SPOC”) via certified mail or
secured émail. We also recommend that the Commission, FirstNet, and NTIA establish
dedicated secure emails or preferably é single dedicated secure email to receive the opt-out
notice from the State.

A. State Timetable to Develop and Complete its RFP

Under the Act, a Governor shall “develop and complete” an RFP for the construction,
méintenance, and operation of the RAN within 180 days. We are struck by the lack of time a
state has under the Act to put out an RFP. (See Exhibit A for suggested timeline.) For these
reasons, the Commission and the NTIA ‘must provide their criteria at least one month before the
draft State plans are delivered by FirstNet.

We believe that the Act does not require that the RFP be issued or awarded within 180
days. We also agree with FirstNet that an RFP can be considered once a State “has progressed in
such a process to the extent necessary to submit an alternative plan for the construction,
maintenance, operation, and improvements of the RAN that demonstrates the technical and
interoperability requirements in accordance with 47 U.S.C. 1442(e)(3)(C)(i).”> Should a State
fail to meet the statutory 180 day RFP period, it forfeits its right to further have its RFP
considered by the Commission.

B. State Timetable to Submit its Alternative Plan to the Commission

5 Notice at 51.




The Act requires an opt-out State to submit to the Commission an alternative plan for the
construction, maintenance, and operation of the RAN within the State. We agree that the Act
does not specify when a State must deliver its alternative plan should it opt-out. Unlike the 180
days that are required to develop and complete (not issue or award) requests for proposals for the
construction, maintenance, and operation of the RAN within the State. Likewise, we believe that
the same 180 day criteria should be used for the delivery of the State alternative plan to the
Commission once a Governor opts-out. In addition, the FCC should provide clear guidelines and
rules by which they are going to measure State alternative plans. Thus, once a State notifies the
FCC éf its intention to opt-out of the NPSBN, it will have 180 days from such notification to
submit its alternative plan within the same parallel timeframe for completion of the state RFP to
the Commission.

IL A State May Submit an Alternative Plan to the Commission for the

Construction, Maintenance, Operation, and Improvements of the RAN
Within the State
“The State shall submit an alternative plan for the construction, maintenance, operation,

6 The plan

and improvements of the radio access network within the State to the Commission.
must demonstrate that the State will meet the minimum technical interoperability requirements
developed by the Public Safety Interoperability Board under section 1423;” and be interoperable

with the FirstNet NPSBN. The Commission will either approve or disapprove the alternative

state plan.®

Under this tenant that the Act requires the approval of a state opt-out RAN

interoperability plan by the Commission, there must be a timely obligation to establish the

6 Notice at 46908; 47 U.S.C. §1442(e).
747U.8.C. §1423.
8 See generally 47 U.S.C. §1442(e).




criteria for a state to construct, maintain, operate, and improve its RAN, and that the Commission
provide final interoperability requirements to the states one month before the FirstNet draft state
plans are simultaneously distributed across the country. (See Exhibit A for suggested timeline.)
This will allow states time to confer with their local jurisdictions in order to make an informed
and timely decision on whether to opt-in or outvof the NPSBN, and allow better timing for locals,
to calibrate their plans for deployment of wireless capabilities.

A. Contents of the State Alternative Plan

Fairfax agrees that the State alternative plan must “(1) address the four general subject
areas identified in the Act (construction, maintenance, operation, and improvements of the state ,
RAN), (2) address the two interoperability requirements set forth in Sections 6302(e)(3)(C)(i)(I)
and (1) of the Act, and (3) specifically address all of the requirements of the Technical Advisory
Board for First Responder Interoperability.”’

B. Commission Evaluation of the State Alternative Plan

We agree that the Commission should have a standardized organization scheme or format
for alternative plans to ease their evaluation and that plans should include separate sections for
each of the four RAN categbries (construction, maintenance, operation, and improvements). We
adamantly believe that State should be allowed to file amendments or provide supplemental
information to their plan once it is filed with the FCC and prior to the FCC’s decision.

Commission staff should be required to discuss any plan deficiencies prior to the final
ruling on the alternative plan and a State must have en;)ugh time to take corrective actions. Ifa
plan is deemed sufficient by the Commission for their purposes before a state awards a contract
pursuant to its RFP, the Commission should condition approval bn substanﬁal compliance with

the approved plan under the awarded contract, not NTIA.

9 Id. at 1442(e)3)(C)D(D) & (I1).




C. The Need for Common Technical Network Policies

All components of the NPSBN, including the core network and the RAN, must be
operated under common technical network policiés. ‘As such, we contend that the approval by
the Commission of its interoperability alternative state plan satisfies the need for the common
technical network policies, and as such, there is no need for NTIA to require a duplicative and
unneeded demonstration for grant funding. If FirstNet’s common technical network policies are
deemed not to be duplicative, they must to be transparent and delivered three months prior to the
draft state plans.

A. The Role of NTIA

In its recent Notice, the NTIA also seeks a required demonstration that the state’s “RAN
and other network attributes will be interoperable with the NPSBN on an ‘‘ongoing”’ basis.”!?
We contend that this is a duplicative requirement under the Act. Even the NTIA admits that
“consistent with the interoperability demonstration a state must make to the FCC in its state
alternative plan.”!! This potential NTIA requirement is burdensome and unwarranted. Fairfax
recommends that the NTIA streamline the proéess, instead of making it administratively
burdensome and complicated for states.

| .  The Commission’s Review and Determination of the State Alternative Plan

The details of the State alternative plans should be confidential and only the fact that a

State filed an alternative plan should be made public. Review and comment of the State

alternative plan should be limited to only the Commission, pursuant to the Act. The Act did not

contemplate a public review of the State alternative plans. The Act requires an independent

10 See Department of Commerce, NTIA, Docket No. 160706588-99-01, State Alternative Plan Program (SAPP) and
the First Responder Network Authorily Nationwide Public Safety Broadband Network, Fed. Reg. Vol. 81, No. 138,
46907 (July 19, 2016) (NTIA Notice).

Y.




review of the State plans by the FCC without the influence of other Federal Agencies or the
general public.

The Commission should establish a “90 day shot clock” to provide certainty to the State
and expedience to the process. We strongly encourage the FCC, NTIA and FirstNet to set and
manage to deadlines just as the States are required to adhere too. The Commission should
determine a timeline process for reviewing the alternative plan and it should be communicated to
the States prior to the delivery of the draft State Plans. The FCC should notify the State that it is
"on the clock", but not the general public. Again, the public should only be made aware of the
receipt of the plan and the results of the FCC review. In addition, the NTIA and FirstNet should
not be involved in the FCC alternative state plan process.

A. The Statute Mandates a Two Prong Test

We agree that section 6302(e)(3)(C)(i) states that there is a two prong test that the
Commission must adhere to in making a determination on a State’s alternative plan:

...submit an alternative plan for the construction, maintenance, operation, and
improvements of the radio access network within the State to the Commission,
and such plan shall demonstrate—
(I) that the State will be in compliance with the minimum technical
interoperability requirements developed under section 6203; and
(ID) Interoperability with the nationwide public safety broadband network.
In this respect, the statute provides a two-pronged standard by which the
Commission must evaluate a state’s submission.
We agree “that the Commission is barred from entertaining any amended or different alternative
plan if it has issued a decision disapproving a state’s alternative plan.”'® In addition, the

Commission should enter in to a dialogue process with the State where it provides a list of plan

deficiencies and gives States time to resolve all deficiencies prior to its decision. We believe that

1247 US.C. §1442(e)(3)(C)(0).
13 Notice at ]56.




Congress intended for this process to be a reasonable, collaborative and interactive process that
nurtures a State’s ability to opt-out of the NPSBN, if it so chooses.

The alternative plan should be limited to the RAN, as specified under “section
6202(b)(2)(A) of the Act defines the RAN to consist of “all the cell site equipment, antennas, and
backhaul equipment, based on commercial standards, that are required to enable wireless
communications with devices using the public safety broadband spectrum.”!* In addition, we
agree with the FirstNet definition that it includes “standard E-UTRAN elements (e.g., the
eNodeB) and including, but not limited to, backhaul to FirstNet designated consolidation
points.”!>  The definition of RAN does not include user equipment (UE), devices, and UE-
related interoperability, nor does it include applications. These considerations are outside of the
scope of the Commission’s opt-out evaluation. |

Fairfax agrees that “Congress defined the test to ensure that state RAN plans would only
be approved if they are designed to interact with the FirstNet network in a manner that supports
the Act’s overarching goal of providing nationwide interoperability to first responders.”!® We
have significant concerns “that any alternate plan submitted by a state that would require
alteration or changes to the FirstNet network to accommodate the state’s proposed RAN .would

17 We interpret the legislation as

not meet the interoperability requirement under the Act.
requiring the FCC to evaluate an alternative plan based on whether or not it will maintain
interoperability with the NPSBN, as Congress intended. The Commission’s interpretation

broadens the evaluation criteria beyond the scope of what Congress intended. For example, if

we elect to opt-out and issue an RFP and select a equipment vendor different from FirstNet and

14 1d, at §64.
15 Id
% 1d at 167.
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they lose network discounts in deploying the NPSBN, it could be concluded that the State has
impaéted FirstNet's plans and the Commission could thereby reject the State's alternative plan
even though the state meets the technical and statutory interoperability threshold.

The Commission’s review should solely address technical interoperability criteria
relating to the RAN as defined in the Interoperability Board’s Report. In addition, opt-out states
should certify compliance with the interoperability-related elements of FirstNet’s netwérk plan
and policies and provide additional documentation regarding specific elements in their
alternative plans that could affect interoperability. States should not have to provide vendor
information and/or a roadmap detailing the planned life-cycle of the state’s proposed RAN, how
the state RAN will provide for backward compatibility, and how equipment
hardware/software/firmware will be evolved and phased in and out over time consistent with
FirstNet’s interoperability requirements, as FirstNet must provide thesevrequirements in the draft
Staté plan.

FirstNet must provide a roadmap detailing the all of the aforementioned RAN
requirements and all other information that the Commission might need to evaluate the merits of
the state's alternative plans. Additional documentation regarding elements of a State’s test plans
in cases where the RFP has been completed but not issued or awarded will not be available. We
believe that the Commission should provide conditional approval and that the stéte must provide
their test plans following the award of their RFP.

B. State Certification and Commission Review and Decision of the Alternative Plan

If the Commission opts to require applicants to certify their compliance, we strongly
believe that the Governor or SPOC is more than sufficient to certify compliance. Congress

intended for the FCC to conduct an independent and unbiased review of the alternative plan
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uninfluenced by industry, and/or other federal agencies or associations. The intent of Congress
should be respected and there should be no 3rd party review.

The Commission should document its decision and proactively provide a schedule of
review that contains the specific criteria that the alternative plan will be evaluated upon. The
alternative plan should only be reviewed by the Commission and upon its final decision, the
Commission will provide a detailed written list of deficiencies and recommended corrective
actions to the State and provide the State with a timely opportunity cure. The FCC should only
publicly release approval or disapproval of the alternative plan and no other information shall be
released except to the State. |

IV.  Conclusion

For the reasons set forth herein, we urge Commission to interpret the Act consistent with our

comments when considering state demonstrations of an opt-out State alternative plan.

Respectfully submitted,

Michael Newburn

Wireless/Radio Solutions Manager
Department of Information Technology

County of Fairfax, Virginia
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